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Before: CLAY and GILMAN, Circuit Judges;, O'MALLEY, District Judge.’

O'MALLEY, J. Petitioner Randy Spiridigliozzi brings this appeal of the district court’s
decision denying hispetition for awrit of habeas corpus, filed pursuant to 28 U.S.C. 82255, seeking
to vacate, set aside, or correct hissentence. The petitioner assertshisguilty pleawas defective. For

the reasons stated below, the decision below isAFFIRMED.

Background

Petitioner Spiridigliozzi was indicted in 1997 for conspiracy to distribute marijuana, in

" TheHonorableKathleenM. O’ Malley, United States District Court Judgefor the Northern
District of Ohio, sitting by designation.



violation of 21 U.S.C. 88841, 846, and 860. Section 841 outlaws distribution and possession of a
controlled substance; section 846 outlaws engaging in a conspiracy to distribute and possess a
controlled substance; and section 860 doubles the penalties for violation of sections 841 and 846,
if the violation occurs within 1,000 feet of a school.

This Court has earlier described the conspiracy and the characters central to this case as
follows:

Anindividual named Mario Saenz controlled a network of distributors who
imported marijuanafrom Mexico. * * * [Oneof] Mr. Saenz’ sMichigan distributors

(and asubsequent paramour of Mr. Spiridigliozzi), Cindy Crowl, generally supplied
Toner and Spiridigliozzi with their marijuana.

* * %

Ms. Crowl became an important source of information for the government
after she pleaded guilty to drug charges and tried to secure a reduced sentence by
helping the government build its case against Spiridigliozzi and Toner. In this
connection she gave the government meticul ous records rel aing to the quantities of
drugs handled by the two men.
Another participant in the conspiracy was Timothy Finney. Mr. Finney took
over from Ms. Crowl after she suspended operationsin order to attend college. Mr.
Finney operated out of a house situated near alocal elementary school.
United States v. McKinley, 2001 WL 1110068 at *1-2 (6th Cir. Sept. 13, 2001).
Thelast sentencein thisexcerpt from the McKinley opinion introducestheissuein thiscase.
Spiridigliozzi insists his guilty pleawas defective because the sentencing judge did not refer to 21
U.S.C. 8860 at the plea hearing, and did not cite proximity to a school zone as an element of the
offense of conviction. Spiridigliozzi arguesthat thisfailure contravened Fed. R. Crim. P. 11, such
that his guilty pleawas not knowingly and intelligently made.

A full background of the facts surrounding this issue starts with Spiridigliozzi’s original

indictment, which included the following allegations:



It wasfurther apart of the conspiracy that .. . Randy S. Spiridigliozzi . .. and
others would arrange for the storage of marijuana in various locations, including
within 1,000 feet of the real property of an elementary school in Michigan.
It was further a part of the conspiracy that . . . Randy S. Spiridigliozzi . . .

and others would, within 1,000 feet of the real property of an elementary schoal,

obtain marijuanafor distribution in Michigan.
Indictment at 2. Three superseding indictments contained identical language. After each of these
four indictments were issued, Spiridigliozzi signed an acknowledgment that he: (1) read the
indictment and understood itscontents; and (2) understood that, if guilty, he could receive asentence
of “10 yearsto life, [a] $4,000,000 fine and five years supervised release.” J.A. at 78.

On October 2, 1998, about three weeks after hisinitial indictment, Spiridigliozzi reached a
Plea Agreement with the government. The Agreement provided that Spiridigliozzi’s prison time
would “not exceed [the] middle of the guideline range that the court finds to be applicable, subject
to the mandatory minimum of 60 months.” J.A. at 87. Attached to the Plea Agreement were
sentencing worksheets, which referred to penalties of 5-40 years. Later that same day, the district
court held a hearing to accept Spiridigliozzi’s guilty plea. Notably, this colloquy occurred well
before the Supreme Court had decided Apprendi v. New Jersey, 530 U.S. 466 (2000). Asageneral
matter, the district court did athorough job of ensuring therewas afactual basisfor Spiridigliozzi’ s
guilty plea under then-applicable law. Not having any reason to do so, however, the digrict court
did not ask Spiridigliozzi specifically about drug amounts, nor whether there was afactual bassto
conclude he had arranged to store or obtain marijuanawithin 1,000 feet of a school. The district
court did, however, explain repeatedly and in detail to Spiridigliozzi that: (1) hefaced alikely range

of incarceration of five years minimum to forty years maximum; and (2) he faced the possibility of



lifein prison, if the ultimate drug amount calculation warranted it. Spiridigliozzi asked thedistrict
court questions about this prospect, and ultimately expressed satisfaction that he understood his
sentencing position.

The Probation Department subsequently i ssued a pre-sentenceinvestigation report (“ PSR”),
which containedthefollowing conclusionsand recommendations: (1) Spiridigliozzi wasresponsible
for 232 kilos of marijuana, producing a base offense level of 26; (2) it was appropriate to add one
level, because some of the marijuana was distributed within 1,000 feet of a school; (3) it was aso
appropriateto add two pointsfor possession of afirearm, because Spiridigliozzi had threatened two
co-congspirators(Finney and Crowl) withasawed-off shotgun, believing they might beworking with
the government; (4) Spiridigliozzi should not receiveany reduction for acceptance of responsibility,
because his urine had tested positive for marijuana after entry of his plea; (5) Spiridigliozzi’ stotal
offenselevel, accordingly, was 29; (6) Spiridigliozzi had a criminal history category |; and (7) the
applicable sentencing guideline range was 87-108 months, yielding a“midpoint” of 97.5 months.

Before sentencing, Spiridigliozzi filed awritten objection to two aspects of the PSR. First,
he objected to the addition of one point for distribution of marijuana near a school, stating: “The
presentencereport isdevoid of any factual alegationsindicating that defendant provided marijuana
to Tim Finney for distribution. A nexusbetween Mr. Finney and defendant isrequired asit was Mr.
Finney’ shome that is alleged to be within 1000 feet of a protected zone (i.e. school).” J.A. at 439.
The Probation Department responded to this objection in writing: “According to Cindy Crowl, the
defendant received one pound of marijuanafrom Tim Finney while she and the defendant were at

Mr. Finney’ shouse the day shewas arrested.” 1d. Second, Spiridigliozzi denied having possessed



afirearm in connection with the drug offense, and challenged the propriety of the two additiond
points for having displayed a sawed-off shotgun. The Probation Department responded to this
objection in writing, aswell. At the sentencing hearing, Spiridigliozzi orally raised two additional
issues. Spiridigliozzi disagreed with the conclusion in the PSR tha he was not entitled to a
downward adjustment to his offense level for acceptance of responsibility, and he also asserted he
was entitled to a downward adjustment for minimal participation in the conspiracy.
At the sentencing hearing, the district court first asked Spiridigliozzi about the two written
objections. With regard to the school zone issue, the following discussion occurred:
Defense Counsel: | would first of all indicate that with regards to an objection
| had filed with regard to a lack of a nexus between this
Defendant and the school zone, which resulted in aone level
increase. My client has acknowledged having received one
pound of marijuanafrom that homeat or near the end of this
conspiracy.
The Court: That' s the Finney home, | think?
Defense Counsel: Itis, Your Honor.
The Court: Which was across from a school ?
Defense Counsel: A protected zone.
The Court: All right.
Defense Counsel: And | would simply indicate to the Court that it's ssimply my
intention to argue how that may affect sentencing within the

range.

TheCourt: But the pointsthat were suggested to be assessed are correctly
assessed?

Defense Counsel: Correct.



The Court: So any objection is withdrawn in that regard?

Defense Counsel: Correct.

J.A. at 264. Spiridigliozzi waspresent during thisdiscussion. “[W]hen astipulationto acrucial fact
is entered into the record in open court in the presence of the defendant, and is agreed to by
defendant’ s acknowledged counsel, the trial court may reasonably assume that the defendant is
aware of the content of the stipulation and agreed to it through his or her attorney.” United States
v. Ferreboeuf, 632 F.2d 832, 836 (9th Cir. 1980).

The district court then turned to the question of whether it was appropriate to impose two
additional points because Spiridigliozzi had used a sawed-off shotgun. To support its position, the
government called Cindy Crowl, Spiridigliozzi’s ex-girlfriend. Crowl testified that she had twice
seen Spiridigliozzi with a firearm: once, he “held a sawed-off shotgun in her presence while
inquiring whether she was ‘snitching,”” and another time, “believing Mr. Finney to have given
information to the authorities, [he] set off with his shotgun to find Finney. (The search proved
unsuccessful.)” McKinley, 2001 WL 1110068 at *6. In response, Spiridigliozzi took the witness
stand, seeking to contradict Crowl’ s testimony on the shotgun issue. During Spiridigliozzi’sown
testimony, however, he made it clear there was ample reason for his earlier withdrawal of the
sentencing objection regarding the school zone enhancement:

Q. And the marijuana, the pound of marijuanayou received from Cindy on the
day of arreq, you did receive that within Tim Finney’ s house, correct?

A. Actualy, Cindy carried it out to the car and | got it from her car at my
address.

Q. The car — it was brought to the car? You were in thecar at Tim Finney’s
house?



A. Yes....

JA. at 319. Inother words, Spiridigliozzi testified under oath that he and Crowl drove together to
Finney’ s house, he waited in the car while Crowl picked up apound of marijuana, they then drove
together to Spiridigliozzi’s house, and Spiridigliozzi took physical possession of the pound of
marijuana.

Following the presentation of evidenceat the sentencing hearing, thedistrict court concluded
that none of Spiridigliozzi’ s sentencing objections were well-taken. Although Spiridigliozzi had
withdrawn his objection to the addition of one point for proximity to aschool zone, his counsel did
suggest that the district court should useitsdiscretion to mitigate the effect thisadditional point had
on the ultimate sentence. Specifically, counsel argued:

With regards to the one point that he also received for having distributed marijuana

within a school zone, which equates to about an additional year for this fellow, |

would ask that you consider that his receipt of one pound of marijuana appeared to

be quite accidental on thefinal days of this conspiracy and that, in terms of the evils

the statute was designed to prohibit and punish people for, thisis arather odd way

to include Mr. Spiridigliozzi in that.

JA. at 348. Thedistrict court disagreed:

| can easily imagine some school zone assessment enhancements being imposed in

guestionable circumstances. A thousand foot zone extends to nearly a quarter of a

mile and | think that there may be some very reasonable questions raised about

notice. * * * Thisisnot one of those cases. | mean, thisisblatant. If ever therewas

a case for a school zone enhancement to be applied, thisis the one. * * * [B]eing

across the street in full view, there’ s just no doubt that any sensible person would
understand that he's within the ambit of a school with all that implies, the coming

! Ultimately, the district court (and this Court, on direct appeal) found that Spiridigliozzi
had, in fact, used afirearm in connection with the drug offense. See McKinley, 2001 WL 1110068
at *6 (affirming on direct appeal Spiridigliozzi’s sentencing enhancement under U.S.S.G.
§2D1.1(b)(1)).



and going of children and so forth.

JA. a 351. Again, this colloquy occurred in Spiridigliozzi’s presence. The district court then
accepted all of the recommendations and conclusions contained in the PSR, yielding a sentencing
guideline range of 87-108 months.

The district court chose to impose a term of incarceration of “90 months, higher than the
minimum of the guideline range but somewhat lessthanthemid-point.” J.A. a 352. Of course, this
sentencewas far below what Spiridigliozzi had been told could be hismaximum sentence of lifein
prison, and also far below what he had been told was his likely maximum sentence (given the
expected drug quantity involved) of 40 years.

Spiridigliozzi filed a direct appeal, “contend[ing] that he should have been given an
opportunity towithdraw hisguilty pleaoncetheacceptance-of-responsibility credit waswithdrawn,”
and also arguing “that the court erred in finding that he intimidated Ms. Crow! with a firearm.”
McKinley, 2001 WL 1110068 at *5. This Court found Spiridigliozzi’ s arguments without merit.
Spiridigliozzi then filed atimely motion for relief under 28 U.S.C. 82255, raising three groundsfor
relief. Thedistrict court denied the petition, and also denied a certificate of appealability asto all
threegrounds. Spiridigliozzi applied to this court for a certificate of appealability, and we granted
the application in part. The soleissue we allowed Spiridigliozzi to pursue in this apped “whether
[his] guilty pleawas defective because the district court judge neither referred to 21 U.S.C. 8860 at

the plea hearing, nor cited proximity to a school zone as an element of the offense of conviction.”

Analysis



Rule 11(b)(3) of the Federal Rulesof Criminal Procedureistitled “ Determining the Factual
Basisfor aPlea,” and instructsdistrict courtsthat, “[b]efore entering judgment on aguilty plea, the
court must determine that there is afactual basisfor theplea.”? “The requirement that a sentencing
court must satisfy itself that a sufficient factual basis supports the guilty pleais not a requirement
of the Constitution, but rather a requirement created by rules and statutes” United States v.
Tunning, 69 F.3d 107, 111 (6th Cir. 1995). “The purpose of this requirement is to ensure the
accuracy of the pleathrough some evidence that a defendant actually committed the offense.” 1d..
(quoting United Statesv. Kei swetter, 860 F.2d 992, 995 (10th Cir. 1988), modified asto remedy, 866
F.2d 1301 (10th Cir. 1989) (en banc)). See United Sates v. Maher, 108 F.3d 1513, 1524 (2d Cir.
1997) (the court must “assure itself simply that the conduct to which the defendant admitsisin fact
an offense under the statutory provision under which heispleading guilty”). “This step —matching
the facts to the legal elements of the charged crime —is designed to * protect a defendant whoisin
the position of pleading voluntarily with an understanding of the nature of the charge but without
realizing that hisconduct doesnot actually fdl withinthecharge.”” United Statesv. Smith, 160 F.3d
117,121 (2d Cir. 1998) (quoting McCarthy v. United States, 394 U.S. 459, 467 (1969), and Fed. R.

Crim. P. 11 Advisory Committee notes)).

2 Intheir briefs, the parties refer incorrectly to Rule 11(f), and not Rule 11(b)(3). Rule 11
was amended most recently on December 1, 2002, at which time the subparts of the rule were
“reorganized as part of the general restyling of the Criminad Rules.” Advisory Committee Notes,
2002 Amendments. Pursuant to this reorganization, Rule 11(f) was recast as Rule 11(b)(3), while
Rule 11(c) was recast as Rule 11(b)(1). Before the 2002 amendment, Rule 11(f) stated:
“Notwithstanding the acceptance of apleaof guilty, the court should not enter ajudgment upon such
pleawithout making such inquiry asshall satisfy it that thereis afactual basisfor the plea.” Case
law discussing Rule 11 prior to its 2002 amendment remains apposite: the 2002 changes were
generally “intended to be stylistic only.” Advisory Committee Notes to 2002 Amendments.



We have noted that Criminal Rule 11(b)(3) (formerly Rule 11(f)) “does not provide any
guidance concerning the steps a district court should take to ensure that a factual basis exists.”
United Statesv. Baez, 87 F.3d 805, 809 (6th Cir.), cert. denied, 519 U.S. 973 (1996). Accordingly,
this Court has provided its own guidance to district courts. In Tunning, we explained:

The ideal means to establish the factual basis for a guilty pleais for the
district court to ask the defendant to state, in the defendant’ s own words, what the
defendant did that he believes constitutes the crime to which he is pleading guilty.

So long asthe district court ensuresthat the defendant’ s statement includes conduct

— and mental state if necessary — that satisfy every element of the offense, there

should be no question concerning the sufficiency of the factual basis for the guilty

plea. This"“ideal” methodisby no meansthe only method, however. “Werecognize

that the district court may determine the existence of the Rule 11(f) factual basis

from anumber of sources, including a statement on the record from the government

prosecutorsas well as a statement from the defendant.” [United Statesv. Goldberg,

862 F.2d 101, 105 (6th Cir. 1988).] And, of course, it is possiblethat witnesses may

be called to state the factual basis with the defendant providing confirmation.

Tunning, 69 F.3d at 112. See also United Satesv. Williams, 176 F.3d 301, 313-14 (6th Cir. 1999)
(reviewing caseswhereasufficient factual basisfor aguilty pleawasfound, despite extremely little
discussion with the defendant).

Importantly, thefocusof Rule 11(b)(3) isdifferent fromthat of Rule 11(b)(1) (formerly Rule
11(c)(1)).® Rule 11(b)(1) “focuses on the defendant and his understanding of the proceedings and
hisrights.” United Satesv. Smith, 160 F.3d 117, 121 n.1 (2d Cir. 1998) (emphasisin original).
Rule11(b)(1) helpsensurethat the defendant’ schoiceto plead guilty or nolo contendereisknowing,

intelligent, and voluntary, by requiring the district court to “inform the defendant of, and determine

that the defendant understands,” along list of critical subjects, such as hisright to atrial by jury.

3 Seefootnote 2, infra.
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Fed. R. Crim. P. 11(b)(1). One of the critical subjects the district court must ensure the defendant
understands is “the nature of each charge to which the defendant is pleading.” Rule 11(b)(1)(G).
Thisis because “a guilty plea is an admission of all the elements of a formal crimina charge.”
McCarthy, 394 U.S. at 466.

In contrast, Rule 11(b)(3) “focuses on the judge and his or her assessment that the facts of
the casefit theelementsof thecrime.” Smith, 160 F.3d at 121 n.1 (emphasisinoriginal). Thejudge
“may look to answers provided by counsel for the defense and government, the presentencereport,
‘or ... whatever meansis appropriate in aspecific case’ — so long asthe factual basisis put on the
record.” 1d. at 121 (quoting Maher, 108 F.3d a 1524).

Thisdistinction between Rules 11(b)(3) and 11(b)(1)(G) isimportant because the scope of
what this Court may consider, when reviewing whether the district court complied with its
obligations, is not the same for each rule. Certainly, “Rule 11(b)(1)(G)’s requirement that a
defendant understand the essential elements of the crime is integrally related to Rule 11(b)(3)’s
requirement that the district court determine that the plea has a factual basis.” United States v.
Valdez, 362 F.3d 903, 909 (6th Cir. 2004). But, when assessing whether adistrict court determined
correctly that there was a factual basis for the plea, pursuant to Rule 11(b)(3), this Court may
examine the entire record, including proceedings that occurred after the plea colloquy. See

McCarthy, 394 U.S. at 462 (*the colloquy at the sentencing hearing demonstrated that thejudge had

satisfied himsdf by an examination of the presentence report that the plea had a factual basis’)

(emphasisadded); Smith, 160 F.3d at 121 (examining the factual basis for the plea asdiscussed in
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“the presentence report”).* When assessing whether a district court determined correctly that the
defendant understood the elements of the crimes with which he is charged, pursuant to Rule
11(b)(1)(G), however, this Court is limited to examination of the plea colloquy and what came
before. This limitation is imposed because a defendant’s guilty plea cannot be knowing and
intelligent if one or more of the elements of his alleged crime are made clear to him only after he
enters his plea.

Turning to the ultimate question in this case, we first conclude easily that the district court
did not violate Rule 11(b)(3), which requires adistrict court to satisfy itself that thereisasufficient

factual basis to support the guilty plea. It istrue that, during the plea colloquy itself, the district

court did not elicit from Spiridigliozzi or the government the factual bass to conclude that
Spiridigliozzi had arranged to store or obtain marijuana within 1,000 feet of a school. But the
district court certainly obtained thisfactual basisfrom the presentence report, wherethe connection
between Spiridigliozzi and Finney’s house was explained. And even the slightest shred of doubt
was removed during the sentencing hearing, when: (1) Spiridigliozzi withdrew his objection to the
addition of one point for distribution of marijuananear aschool, conceding the point was* correctly
assessed;” and (2) Spiridigliozzi testified under oath to having waited in his car at Finney’ s home,
across the street from a school, while Crowl obtained for him a pound of marijuana from Finney.

Conceivably, this concluson could end the Court’s analysis. Spiridigliozzi refersin his

* Indeed, “[t]hedistrict court’ sobligationsunder [ Rule 11(b)(3)] continue until it hasentered
judgment. If it decidestherewasno factual basisfor aguilty pleaafter accepting it, the court should
vacate the plea and enter a plea of not guilty on behalf of the defendant.” Smith, 160 F.3d at 121
(emphasis added).

12



appellate brief only to Rule 11(f) — the predecessor to Rule 11(b)(3) — and not to Rule 11(b)(1) (or
itspredecessor, Rule 11(c)(1)). Totheextent Spiridigliozzi’ sappeal challengesonly theconclusion
that the district court did not obtain a sufficient factual basis to support the guilty plea, his appedl
clearly fails. Because Rules 11(b)(3) and 11(b)(1) are “integrdly related,” however, we also
examine the separate question of whether Spiridigliozzi was fairly apprised of the elements of the
crime with which he was charged, before he pleaded guilty. Valdez 362 F.3d at 909.
Asaninitial matter, we note that neither the United States Supreme Court nor this Circuit
has ever made clear whether 21 U.S.C. 8860 (discussing proximity to a school) describes a

sentencing factor that enhancespenaltiesfor violating 21 U.S.C. 88841 and 846, or instead describes

a separate offense. The government insists that 8860 is merely a sentencing factor. Under this
approach, the government argues, Spiridigliozzi’ s position is simply not cognizable. See Grant v.
United States, 72 F.3d 503 (6th Cir. 1996), cert. denied, 517 U.S. 1200 (1996) (holding a §2255
petitioner could not obtain collateral relief on a claim that the trial court erroneoudy applied the
Sentencing Guidelineswhen it failed to make an explicit factual finding as to the scope of criminal
activity). Without actually deciding this issue, we will assume that8860 does describe a separate
offense, and not merely a sentencing enhancement, as several of our sister appellate courts have
held. See e.g., United Satesv. Flaharty, 295 F.3d 182, 193 (2d Cir. 2002), cert. denied, 537 U.S.
936 (2002) (“ Section 860 describes an offense whose pertinent el ements are (a) the performance of
certain acts that are prohibited by 21 U.S.C. 8841(a)(1), and (b) the proximity of those actsto a
school™); United States v. GonzalezRodriguez, 239 F.3d 948, 952 (8th Cir. 2001) (“[C]ongress

intended that 8841 and 8860 be separate offenses’); United States v. Kakatin, 214 F.3d 1049, (9th
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Cir. 2000), cert. denied, 531 U.S. 911 (2000) (“thiscircuit (and severa other circuits) a ready have
held that Congress intended that 8841 and 8860 be separate substantive offenses’) (emphasisin
original; reciting cases).” Even with this assumption, however, we conclude Spiridigliozzi has not
shown heisentitled to any relief for violation of Rule 11(b)(1)(G).

Thenub of Spiridigliozzi’ sargument isthat he did not know thefull nature of the conspiracy
charge against him when he pleaded guilty because, during the pleacolloquy itself, the district court
never explicitly informed him of an essential element of 8860 —the proximity of hisactstoaschool.
In the particular circumstances of this case, however, Spiridigliozzi’s argument is unavailing,
becauseitisclear that: (1) he knew about thiselement of 8860 from other sources beforehe pleaded
guilty; and (2) he admitted to the underlying facts at sentencing, making it clear that his substantial
rights were not affected.

As noted above, Spiridigliozzi received indictment documents four separate times (the
original and three superseding), charging him with violation of 8860. Each indictment alleged that
he “arrange[d] for the storage of marijuanain various locations, including within 1,000 feet of the
real property of an elementary school in Michigan,” and also aleged that he “would, within 1,000
feet of the real property of an elementary school, obtain marihuana for distribution in Michigan.”
After receiving each of thesefour indictments, Spiridigliozzi signed an acknowledgment that he had
read the document and understood its contents. At the plea colloguy, Spiridigliozzi acknowledged

several times that he had discussed his case with his attorney. J.A. at 368-69, 391-92.

®> Given the trend of recent Supreme Court case law, we believe thisis likely the correct
assumption.
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This Court hasrepeatedly noted that, “[w]here the crimeiseasily understood, . . . areading
of the indictment, or even a summary of the charges in the indictment and an admission by the
defendant, issufficient to establishafactual basisunder Rule 11.” United Satesv. Edgecomb, 910
F.2d 1309, 1313 (6th Cir.1990); (quoting United States v. Van Buren, 804 F.2d 888, 892 (6th
Cir.1986)). And, we have ruled that “conspiracy to possess cocaine with intent to distribute is a
simplecrime.” United Statesv. Ferguson, 1997 WL 764471 at *3-4 (6th Cir. Dec. 3, 1997) (citing
Edgecomb, 910 F.2d at 1313). We harbor no doubt that, a the time the district court accepted his
plea, Spiridigliozzi fully understood he was charged with * arrang[ing] for the storage of marijuana’
and “obtaining marijuana for distribution” “within 1,000 feet of . . . an elementary school.”
Spiridigliozzi acknowledged four different timesthat he had read and understood these allegations,
which were couched in simple, easily-understood language.

Further, there can be no doubt that Spiridigliozzi’ s substantial rights were not affected by
the district court’s omisson. As noted above, Spiridigliozzi’s counsel told the district court at
sentencing that Spiridigliozzi had “acknowledged having received one pound of marijuanafrom”
“the Finney home,” which was “across from a school.” J.A. a 264. Spiridigliozzi then testified
under oath and admitted to driving with Crowl to Finney’ shouse to pick up a pound of marijuana.
Thereissimply no factual basiswhatsoever to arguethat, when Spiridigliozzi pleaded guilty, hedid
not know the full nature of the crimes of which he was accused, or that he did not actually commit
those crimes.

Over 30 yearsago, this Court noted that, asregardsthe procedurefollowed by district courts

during Rule 11 criminal hearings, “[m]atters of reality, and not mereritual, should be controlling.”
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Kennedy v. United States, 397 F.2d 16, 17 (6th Cir. 1968); see McCarthy, 394 U.S. at 467 n.20
(quoting this language with approval). The facts demonstrate the “reality” in this case is that
Spiridigliozzi “ has not demonstrated the existence of afundamental defect which inherently results
in acomplete miscarriage of justice, or an omission inconsistent with the rudimentary demands of
fair procedure.” United Statesv. Todaro, 982 F.2d 1025, 1030 (6th Cir. 1993) (citing Hill v. United
Sates, 368 U.S. 424, 428 (1962)) (denying relief to a 82255 petitioner who claimed that the district
court failed to comply with Rule 11). Spiridigliozzi has not established plan error, as he has not
shown that any error by the district court affected his “substantial rights.” Fed. R. Crim. P. 52(b)®
United States v. Thomas, 11 F.3d 620, 630 (6th Cir. 1993).

Finally, we note that the Supreme Court decided Blakely v. Washington, 124 S. Ct. 2531
(2004), after Spiridigliozzi filed this appeal. Nonetheless, the Court hasreviewed this appeal with
Blakelyin mind, and concludesthat Blakely does not provide any ground for relief. Asnoted above,
Spiridigliozzi admitted under oath a sentencing that he went with Crowl to Finney’ shouse, which
was across the street from an elementary school, to pick up apound of marijuana See United Sates
v. Koch, 383 F.3d 436, 440-41 (6th Cir. Aug. 26, 2004) (“the ‘ statutory maximum’ for Apprendi
purposesisthe maximum sentence ajudge may impose solely onthe basis of the factsreflected in
the jury verdict or admitted by the defendant”) (quoting Blakely, 124 S. Ct. at 2537) (emphasis
added); see also McKinley, 2001 WL 1110068 at * 5 (finding meritlessthe Apprendi claim on direct

appeal of Spiridigliozzi’ s co-defendant, Toner, because “the maximum penalty for the. . . offense,

® Spiridigliozzi did not rai seany contemporaneous objection to the plea proceedings, so any
alleged error must be reviewed under aplain error standard. United Statesv. Vonn, 535 U.S. 55,
59 (2002).
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under 21 U.S.C. 8860, is10years,” which exceededthe sentence Toner (and Spiridigliozzi) actually
received). Inaddition, like the Supreme Court’ s decision in Apprendi, it isunlikely Blakely would
apply retroactively to matters addressed via 28 U.S.C. §2255. See In re Clemmons, 259 F.3d 489,
492 (6th Cir. 2001) (“[w]hilethis court has applied Apprendi to cases on direct appeal, we have not
applied its new rule retroactively to cases on collaterd review”); Inre Dean, 375 F.3d 1287, 1290
(11th Cir. 2004) (“[the 82255 petitioner] cannot show that the Supreme Court hasmade[the Blakely]
decision retroactive to cases already final on direct review”).

Accordingly, the district court’s decision denying Spiridigliozzi relief under 82255 is

AFFIRMED.
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